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Article - "Patient Parking" and EMTALA

On July 13, 2006 CMS officials distributed a memo to all state agencies that enforce
EMTALA informing them that the act of allowing EMS patients to be “parked” in a
hospital hallway could be a violation of EMTALA.

Patient parking occurs when ambulance services arrive with their patient, but the
hospital staff does not immediately come to assess the patent to accept care. In these
cases, ambulance services are often directed by ER staff, to “park over there along the
hall until we can get to you.” But according to CMS Director of Survey and Certification
Group Robert Hamilton in this nationwide communication, “This practice may result in
a violation of the Emergency Medical Treatment and Labor Act (EMTALA) and raises
serious concerns for patient care and the provision of emergency services in a
community.”

Well, it's about time! We have been advocating this point for several years in assisting
ambulance services as they end up as the “pawns” in an overcrowded and understaffed
emergency department. The CMS letter goes on to state that not only may patient
parking be illegal under EMTALA, but hospitals may violate other laws by not promptly
accepting ambulance patients, or not promptly conducting medical screenings and
stabilization on emergent patients. “...this practice may also result in a violation of 42
CFR 482.55, the Conditions of Participation for Hospitals for Emergency Services,
which requires that a hospital meet the emergency needs of patients in accordance with
acceptable standards of practice,” Hamilton stated.
Hamilton advised all state survey agency directors that a hospital has an EMTALA
obligation as soon as a patient "presents” at a hospital's dedicated emergency
department, or on hospital property other than the dedicated emergency department,
and a request is made on the individual’s behalf for examination or treatment of an
emergency medical condition. He points out that a patient who arrives via EMS meets
this requirement when EMS personnel request treatment from hospital staff. Hospitals
must provide a screening examination to determine if an emergency medical condition
exists and, if so, provide stabilizing treatment to resolve the patient’s emergency medical
condition. Once a patient presents to the dedicated emergency department of the
hospital, whether by EMS or otherwise, the hospital has an obligation to see the patient,
as determined by the hospital under the circumstances and in accordance with
acceptable standards of care.

Finally, Hamilton notes that CMS recognizes the “enormous strain and crowding many
hospital emergency departments face every day” but that “parking” patients is not the
solution and that “refusing to release EMS equipment or personnel jeopardizes patient
health and impacts the ability of the EMS personnel to provide emergency services to
the rest of the community.”

For questions on this memo, the memo suggests you contact Donna Smith at (410) 786-
3255 or by email at Donna.Smith@cms.hhs.gov. The effective date of the memo is
August 13, 2006. CMS states that the information contained in this announcement
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should be shared with all survey and certification staff, surveyors, their managers, and
with managers who have responsibility for processing EMTALA complaints.

Steps to Take NOW:

1.

Assess the Problem. Don’t always go by rumor and subjective comments. Monitor
the time it takes for your EMS staff to transfer care of the patient to the ED staff.
Make a list of specific problems with actual times and the impact the delay in the
ED had on your operation. In other words, don’t scream to your hospital about a
problem if you don’'t have one. Some hospitals have made significant strides in
reducing diversion and patient parking issues.

. Talk With Your EMS Council or State EMS Agency. If you are experiencing the

problems, others are too. A coordinated approach to resolution may be the key to
fixing the problem---and it takes the heat off of individual ambulance services.
Some regions have made great strides and have develop diversion protocols to
address the overflow issue and the impact on EMS . These protocols may need to
be modified to specifically address the patient parking issue.

Provide Information. Meet with your hospital about the patient parking problem
(if it exists) and keep it professional. Maintaining a positive approach to the
situation is more likely to help you resolve the problem. Provide the hospital with
specific data (see step one) and a copy of the new CMS memo as part of your
communication with them.

Report Specific Problems to the Hospital. If “preplanning” and the proactive
approach does not work, begin to provide objective reports of patient parking
incidents to the hospital. The best person to contact will likely be the hospital’s
general compliance officer.

Report to the State Survey Agency or CMS. State agencies may investigate
potential hospital violations. Most states have a group within the state health
department that handles hospital inspections and surveys. These groups may also
process EMTALA-related complaints. Complaints can also be filed with the
Centers for Medicare and Medicaid Services (CMS) regional office for your area.
CMS is the federal agency with EMTALA enforcement responsibilities.

g g Attachments
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DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services

7500 Security Boulevard, Mail Stop S2-12-25
Baltimore, Maryland 21244-1850 CENTERS for MEDICARE & MEDICAID SERVICES

Center for Medicaid and State Operations/Survey and Certification Group

Ref: S& C-07-19
DATE: April 26, 2007
TO: State Survey Agency Directors
FROM: Director

Survey and Certification Group

SUBJECT: Provision of Emergency Services - Important Requirements for Hospitals

Memorandum Summary

= All hospitals are required to appraise medical emergencies, provide initial treatment and
referral when appropriate, regardless of whether the hospital has an emergency
department.

= A hospital isnot in compliance with the Medicare Conditions of Participation (CoPs) if it
relies on 9-1-1 services as a substitute for the hospital’ s own ability to provide services
otherwise required in the CoPs. This means, among other things, that a hospital may not
rely on 9-1-1 services to provide appraisal or initial treatment of individualsin lieu of its
own capability to do so.

In this memorandum we affirm and explain current regulatory requirements pertaining to a
hospital’ s ability to meet the emergency needs of individuals. Any hospital participating in
Medicare, regardless of the type of hospital and regardless of whether the hospital has an
emergency department must have the capability to provide basic emergency care interventions.

Requirements Applicableto All Hospitals (except Critical Access Hospitals)

The following Medicare hospital Conditions of Participation (CoP) apply to all participating
hospitals (except Critical Access Hospitals) and provide afoundation for safe care for all
persons, including those with emergency care needs. Critical Access Hospitals (CAHS) are
governed by regulations separate from those governing hospitals, and may be found at 42 CFR
485.618.

* Physician On Duty or On Call: The Governing Body CoP at 42 CFR 482.12(c)(3) requires
hospitals to have a physician either on duty (onsite) or on call at all times.
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A Responsible Physician for Each Patient: The Governing Body CoP at 42 CFR
482.12(c)(4) requires that an MD/DO is responsible for the care of each Medicare patient
with respect to any medical or psychiatric problem that is present on admission or that
devel ops during the hospitalization.

RN Supervision & Availability 24/7: The Nursing Service CoP at 42 CFR 482.23(b)
requires hospitals to provide 24-hour nursing services furnished by or supervised by an RN?,
that an RN supervise and evaluate the care of each patient, and that an RN be immediately
available, when needed, to provide bedside care to any patient.

Right to Carein a Safe Setting: The Patients’ Rights CoP at 42 CFR 482.13(c)(2) states:
“the patient has aright to receive care in a safe setting.”

Governing Body Ensures Accountability: The Governing Body CoP at 42 CFR
482.12(8)(5) states: “[The governing body must:] ensure that the medical staff is accountable
to the governing body for the quality of care provided to patients.”

Medical Staff - Organized & Accountable: The Medical Staff CoP at 42 CFR 482.22(b)
states: “The medical staff must be well organized and accountable to the governing body for
the quality of care provided to patients.”

Quality Assessment and Performance I mprovement (QAPI): The CoP at 42 CFR 482.21(e)
requires that the hospital’ s governing body, medical staff, and administrative officials are
responsible and accountable for ensuring that clear expectations for safety are established and
that adequate resources are allocated for reducing risk to patients.

Appraisal, Initial Treatment, Referral: The Governing Body CoP at 42 CFR 482.12(f)(2)
states. “If emergency services[i.e., department] are not provided at the hospital, the
governing body must assure that the medical staff has written policies and procedures for
appraisal of emergencies, initial treatment, and referral when appropriate.” [emphasis
added]

Off-Campus Locations. For hospitals that do have an emergency department(s) but also
have off-campus hospital location(s) that do not have an emergency department, the
governing body must still assure that the medical staff has written policies and procedures for
each off-campus location’ s appraisal of emergencies and referral when appropriate (42 CFR
482.12(f)(3)).

Explanation of Appraisal, Initial Treatment, and Referral

We emphasize that hospitals without emergency departments must nonethel ess have appropriate
policies and proceduresin place for addressing individuals' emergency care needs 24 hours per
day and 7 days per week), including the following:

! Rural hospitals that have in effect a 24-hour nursing waiver granted under 42 CFR 488.54(c) are excepted from
this requirement.
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Appraisal of Personswith Emergencies. A hospital must have medical staff policies and
procedures for conducting appraisals of persons with emergencies. The policies and
procedures must take into account al of the other CoP requirements mentioned above and
ensure that:

» AnRN isimmediately available, as needed, to provide bedside care to any patient
and that,

»  Among such RN(s) who are immediately available at all times, there must be an
RN(s) who is/are qualified, through a combination of education, licensure, and
training, to conduct an assessment that enables them to recognize the fact that a
person has a need for emergency care.

The policies and procedures for appraisal should provide that the MD/DO (on-site or on call)
would directly provide appraisals of emergencies or provide medical direction of onsite staff
conducting appraisals.

Initial Treatment: A hospital must have medical staff policies and procedures for providing
the initial treatment needed by persons with emergency conditions. Among the RN(s) who
must be available at al timesin a hospital, there must be RN(s) who are qualified, through a
combination of education, licensure, and training, to provide initial treatment to a person
experiencing amedical emergency. The on-site or on-call physician could provide initial
treatment directly or provide medical oversight and direction to other staff. This
requirement, taken together with the other regulatory requirements described above, suggests
that a prudent hospital would evaluate the patient population the hospital routinely cares for
in order to anticipate potential emergency care scenarios and develop the policies,
procedures, and staffing that would enable it to provide safe and adequate initial treatment of
an emergency.

Referral when Appropriate: A hospital must have medical staff policies and procedures to
address situations in which a person’s emergency needs may exceed the hospital’s
capabilities. The policies and procedures should be designed to enable hospital staff
members who respond to emergencies to (a) recognize when a person requires areferral or
transfer and (b) assure appropriate handling of the transfer. Thisincludes arrangement for
appropriate transport of the patient. Further, in accordance with the Discharge Planning CoP
at 42 CFR 482.43(d), the hospital must transfer patients to appropriate facilities, i.e., those
with the appropriate capabilities to handle the patient’ s condition. The regulation also
requires that necessary medical information be sent along with the patient being transferred.
This enables the receiving hospital to treat the medical emergency more efficiently.

What Is An Emergency?

The hospital CoPs do not include a definition of a medical emergency. However, the Emergency

Medical Treatment and Labor Act (EMTALA) statute and regulations offersinsight into

emergency medical conditions. Although this definition istailored to the specific requirements
of EMTALA, it also might be a helpful reference when considering a hospital’s compliance with
the regulatory requirements for emergency services. Thisdefinition is attached as Appendix A,

but please observe the cautionary note provided at the end.
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Hospitals With Emer gency Departments - Other Specific Requirements

Hospitals are not required to have an emergency department. The regulations refer to this as
“offering emergency services’ and the term “offer emergency services’ istreated in the
regulations as synonymous with having an emergency department. In accordance with the
Governing Body CoP at 42 CFR 482.12(f)(1), ahospital that offers emergency services (i.e., has
an Emergency Department) must be in compliance with the Emergency Services CoP at 42 CFR
482.55, including the following requirements:

Meeting Emergency Needs of Patients: “The hospital must meet the emergency needs of
patients in accordance with acceptable standards of practice.” (42 CFR 482.55)

» Direction by Qualified Medical Staff: “The services must be organized under the direction
of aqualified member of the medical staff.” (42 CFR 482.55(a)(1))

* Integration with Other Departments: “The services must be integrated with other
departments of the hospital.” (42 CFR 482.55(a)(2))

» Supervision: “The emergency services must be supervised by a qualified member of the
medical staff.” (42 CFR 482.55(b)(1))

* Adequate Personnel Qualified in Emergency Care: “There must be adequate medical and
nursing personnel qualified in emergency care to meet the written emergency procedures and
needs anticipated by the facility.” (42 CFR 482.55(b)(2))

Patient Transportation and Emergency Medical Services (EMS)

A hospital may arrange transportation of the referred patient by several methods, including using
the hospital’ s own ambulance service, the receiving hospital’ s ambul ance service, a contracted
ambulance service, or, in extraordinary circumstances, aerting EMSviacaling 9-1-1. Thereis
no specific Medicare prohibition on a hospital with or without an emergency department calling
9-1-1 in order to obtain transport of a patient to another hospital. Use of 9-1-1 to obtain transport
does not, however, relieve the hospital of its obligation to arrange for the patient’ s transfer to an
appropriate facility and to provide the necessary medical information along with the patient.

A hospital policy or practicethat relieson calling 9-1-1in order for EM Sto substituteits
emer gency response capabilitiesfor those the hospital isrequired to maintain, as described
above, isnot consistent with the Medicare CoPs. For example, a hospital may not rely
upon 9-1-1 to provide appraisal and initial treatment of medical emergenciesthat occur at
the hospital. Such policy or practice should be considered as condition-level non-
compliance with the applicable COP, 42 CFR 482.55 or 42 CFR 482.12(f).
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Surveys

Surveyors are to eval uate each hospital’ s capability to address emergencies as required by the
applicable regulations. In addition to complying with the requirements in the CoPs referenced
on pages 1-2 of this memorandum, hospitals with emergency departments must comply with 42
CFR 482.55 and the EMTALA requirements at 42 CFR 489.24. Hospitals without emergency
departments must comply with 42 CFR 482.12(f)(2). Surveyors should consider the discussion
above when determining hospital compliance with these requirements. Hospitals that do not
demonstrate full compliance with these requirements may be placing their patients’ safety at
significant risk.

Condition-level noncompliance with 42 CFR 482.55 also indicates condition-level
noncompliance with 42 CFR 482.12(f)(1). Hospitalsthat are not in compliance with emergency
services requirementsin 42 CFR 482.12 or 42 CFR 482.55 should also be carefully surveyed for
compliance with the closely-related CoPs that are referenced in this memo, and areas of
noncompliance with these CoPs should also be cited, as appropriate.

If you have additional questions or concerns, please contact David Eddinger at 410-786-3429 or
viaemall at david.eddinger@cms.hhs.gov.

Effective Date: Immediately. Please ensure that all appropriate staff are fully informed within
30 days of the date of this memorandum.

Training: Theinformation contained in this letter should be shared with al survey and
certification staff, their managers, and the State/RO training coordinators.

/s
Thomas E. Hamilton

cc. Survey and Certification Regional Office Management
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Appendix A
EMTALA Definition of “Emergency Medical Condition”
42 CFR 489.24(b) Definitions

“ Emergency medical condition means —

“(1) A medical condition manifesting itself by acute symptoms of sufficient severity (including
severe pain, psychiatric disturbances and/or symptoms of substance abuse) such that the absence
of immediate medical attention could reasonably be expected to result in_

(i) Placing the health of the individual (or, with respect to a pregnant woman, the
health of the woman or her unborn child) in serious jeopardy;

(i)  Seriousimpairment to bodily functions; or

(iti)  Serious dysfunctiton of any bodily organ or part; or

“(2) With respect to a pregnant woman who is having contractions -

(1) That there isinadequate time to effect a safe transfer to another hospital before
delivery; or

(i) That transfer may pose athreat to the health or safety of the woman or the unborn
child.”

Note: We emphasize that the hospital conditions of participation do not contain or mandate the
above EMTALA definition for non-EMTALA issues. Weincludethe EMTALA definition here
only as a general guide because the hospital CoPs have no definition and the EMTALA
definition is the only one in the Medicare regulations.
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DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services

7500 Security Boulevard, Mail Stop S2-12-25
Baltimore, Maryland 21244-1850 CENTERS for MEDICARE & MEDICAID SERVICES

Center for Medicaid and State Operations/Survey and Certification Group
Ref: S&C-07-20

DATE: April 27, 2007
TO: State Survey Agency Directors
FROM: Director

Survey and Certification Group

SUBJECT: EMTALA Issues Related to Emergency Transport Services

Memorandum Summary

e Hospitals may not condition their acceptance of an Emergency Medical Treatment and Labor
Act (EMTALA)-related transfer upon the sending hospital’s agreement to use a specific
transport service designated by the receiving hospital.

e S&C-06-21 should not be interpreted to mean that a hospital cannot ever ask Emergency
Medical Services (EMS) staff to stay with an individual transported by EMS to the hospital
when the hospital does not have the capacity or capability to immediately assume full
responsibility for the individual.

The Emergency Medical Treatment and Labor Act Technical Advisory Group (EMTALA TAG)
received testimony indicating that instances have occurred where a hospital has refused to accept
an appropriate transfer of an individual with an emergency medical condition unless the sending
hospital used an air medical service owned by the receiving hospital for the transfer. The
EMTALA TAG recommended that the Centers for Medicare & Medicaid Services (CMS) issue
guidance on this matter.

It is a violation of the EMTALA requirements for a receiving hospital to condition its acceptance
of an appropriate transfer of an individual with an emergency medical condition upon the
sending hospital’s use of a particular transport service to accomplish the transfer. Specifically,
42 CFR 489.24 (f) reads in pertinent part as follows:

Recipient hospital responsibilities. A participating hospital that has specialized
capabilities...may not refuse to accept from a referring hospital within the boundaries of the
United States an appropriate transfer of an individual who requires such specialized
capabilities or facilities if the receiving hospital has the capacity to treat the individual.
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If in the course of an EMTALA investigation there is evidence that a hospital with specialized
capabilities or facilities and the necessary capacity to treat an individual with an emergency
medical condition conditioned, or attempted to condition, its acceptance of an appropriate
transfer of the individual on the use by the sending hospital of a particular transport service
instead of the transport arrangements made by the attending physician at the sending hospital,
then the receiving hospital is to be cited for violation of EMTALA Tag A411.

The EMTALA TAG also requested that CMS issue a clarification of the guidance provided in
S&C-06-21, issued on July 13, 2006, concerning “parking” of individuals transported by
emergency medical services (EMS) to hospitals. The memorandum was intended to address the
specific concern that some hospital Emergency Department (ED) staff may deliberately delay the
transfer of individuals from the EMS provider’s stretcher to an ED bed under the mistaken
impression that the ED staff is thereby relieved of their EMTALA obligation. However, it was
reported to the TAG by hospital representatives that some EMS organizations have cited this
memorandum as requiring hospitals to take instant custody of all individuals presenting via EMS
transport at the hospital’s dedicated emergency department.

The memorandum was intended to reinforce that the EMTALA responsibility of a hospital with a
dedicated ED begins when an individual arrives on hospital property (ambulance arrival) and not
when the hospital "accepts" the individual from the gurney. An individual is considered to have
“presented” to a hospital when he/she arrives at the hospital’s dedicated ED or on hospital
property and a request is made by the individual or on his/her behalf for examination or
treatment of an emergency medical condition. (42 CFR 489.24(b)). Once an individual comes to
the emergency department of the hospital, whether by EMS or otherwise, the hospital has an
obligation to provide an appropriate medical screening examination and, if an emergency
medical condition is determined to exist, provide any necessary stabilizing treatment or an
appropriate transfer. (42 CFR 489.24(a) and (b)). Failure to meet these requirements constitutes
a potential violation of EMTALA.

On the other hand, this does not mean that a hospital will necessarily have violated EMTALA if
it does not, in every instance, immediately assume from the EMS provider all responsibility for
the individual, regardless of any other circumstances in the ED. For example, there may be
situations when a hospital does not have the capacity or capability at the time of the individual’s
presentation to provide an immediate medical screening examination (MSE) and, if needed,
stabilizing treatment or an appropriate transfer. So, if the EMS provider brought an individual to
the dedicated ED at a time when ED staff was occupied dealing with multiple major trauma
cases, it could under those circumstances be reasonable for the hospital to ask the EMS provider
to stay with the individual until such time as there were ED staff available to provide care to that
individual. However, even if a hospital cannot immediately provide an MSE, it must still triage
the individual’s condition immediately upon arrival to ensure that an emergent intervention is not
required and that the EMS provider staff can appropriately monitor the individual’s condition.
All cases of this kind will be reviewed on a case-by-case basis and any decision regarding
EMTALA compliance will be made by the CMS Regional Office only after a full review of all
relevant facts and circumstances.
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For questions on this memo, please contact Donna Smith at (410) 786-3255 or by email at
Donna.Smith@cms.hhs.gov.

Effective Date: Immediately. State agencies should disseminate this information within 30 days
of the date this memorandum.

Training: The information contained in this announcement should be shared with all survey and

certification staff, surveyors, their managers, and with managers who have responsibility for
processing EMTALA complaints.

Is/
Thomas E. Hamilton

cc: Survey and Certification Regional Office Management
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The Emergency Medical Treatment and Active Labor Act
SEC. 1867. [42 U.S.C. 1395dd]

(a) MEDICAL SCREENING REQUIREMENT.—In the case of a hospital that has a hospital
emergency department, if any individual (whether or not eligible for benefits under this
title) comes to the emergency department and a request is made on the individual's behalf
for examination or treatment for a medical condition, the hospital must provide for an
appropriate medical screening examination within the capability of the hospital's
emergency department, including ancillary services routinely available to the emergency
department, to determine whether or not an emergency medical condition (within the
meaning of subsection (e)(1)) exists.

(b) NECESSARY STABILIZING TREATMENT FOR EMERGENCY MEDICAL CONDITIONS AND
LABOR.—

(1) IN GENERAL.—If any individual (whether or not eligible for benefits under
this title) comes to a hospital and the hospital determines that the individual has
an emergency medical condition, the hospital must provide either—

(A) within the staff and facilities available at the hospital, for such further medical
examination and such treatment as may be required to stabilize the medical
condition, or

(B) for transfer of the individual to another medical facility in accordance with
subsection (c).

(2) REFUSAL TO CONSENT TO TREATMENT.—A hospital is deemed to meet the
requirement of paragraph (1)(A) with respect to an individual if the hospital offers
the individual the further medical examination and treatment described in that
paragraph and informs the individual (or a person acting on the individual's
behalf) of the risks and benefits to the individual of such examination and
treatment, but the individual (or a person acting on the individual's behalf) refuses
to consent to the examination and treatment. The hospital shall take all reasonable
steps to secure the individual's (or person's) written informed consent to refuse
such examination and treatment.

(3) REFUSAL TO CONSENT TO TRANSFER.—A hospital is deemed to meet the
requirement of paragraph (1) with respect to an individual if the hospital offers to
transfer the individual to another medical facility in accordance with subsection
(c) and informs the individual (or a person acting on the individual's behalf) of the
risks and benefits to the individual of such transfer, but the individual (or a person
acting on the individual's behalf) refuses to consent to the transfer. The hospital
shall take all reasonable steps to secure the individual's (or person's) written
informed consent to refuse such transfer.





(C) RESTRICTING TRANSFERS UNTIL INDIVIDUAL STABILIZED.—

(1) RULE.—If an individual at a hospital has an emergency medical condition
which has not been stabilized (within the meaning of subsection (€)(3)(B)), the
hospital may not transfer the individual unless—

(A)(i) the individual (or a legally responsible person acting on the individual's
behalf) after being informed of the hospital's obligations under this section and of
the risk of transfer, in writing requests transfer to another medical facility,

(ii) a physician (within the meaning of section 1861(r)(1)) has signed a
certification that based upon the information available at the time of transfer, the
medical benefits reasonably expected from the provision of appropriate medical
treatment at another medical facility outweigh the increased risks to the individual
and, in the case of labor, to the unborn child from effecting the transfer, or

(iii) if a physician is not physically present in the emergency department at the
time an individual is transferred, a qualified medical person (as defined by the
Secretary in regulations) has signed a certification described in clause (ii) after a
physician (as defined in section 1861(r)(1)), in consultation with the person, has
made the determination described in such clause, and subsequently countersigns
the certification; and

(B) the transfer is an appropriate transfer (within the meaning of paragraph (2)) to
that facility.

A certification described in clause (ii) or (iii) of subparagraph (A) shall include a
summary of the risks and benefits upon which the certification is based.

(2) APPROPRIATE TRANSFER.—ANnN appropriate transfer to a medical facility is a
transfer—

(A) in which the transferring hospital provides the medical treatment within its
capacity which minimizes the risks to the individual's health and, in the case of a
woman in labor, the health of the unborn child;

(B) in which the receiving facility—

(i) has available space and qualified personnel for the treatment of the individual,
and

(ii) has agreed to accept transfer of the individual and to provide appropriate
medical treatment;

(C) in which the transferring hospital sends to the receiving facility all medical
records (or copies thereof), related to the emergency condition for which the
individual has presented, available at the time of the transfer, including records





related to the individual's emergency medical condition, observations of signs or
symptoms, preliminary diagnosis, treatment provided, results of any tests and the
informed written consent or certification (or copy thereof) provided under
paragraph (1)(A), and the name and address of any on-call physician (described in
subsection (d)(1)(C)) who has refused or failed to appear within a reasonable time
to provide necessary stabilizing treatment;

(D) in which the transfer is effected through qualified personnel and
transportation equipment, as required including the use of necessary and
medically appropriate life support measures during the transfer; and

(E) which meets such other requirements as the Secretary may find necessary in
the interest of the health and safety of individuals transferred.

(d) ENFORCEMENT.—

(1) CIVIL MONETARY PENALTIES.—(A) A participating hospital that negligently
violates a requirement of this section is subject to a civil money penalty of not
more than $50,000 (or not more than $25,000 in the case of a hospital with less
than 100 beds) for each such violation. The provisions of section 1128A (other
than subsections (a) and (b)) shall apply to a civil money penalty under this
subparagraph in the same manner as such provisions apply with respect to a
penalty or proceeding under section 1128A(a).

(B) Subject to subparagraph (C), any physician who is responsible for the
examination, treatment, or transfer of an individual in a participating hospital,
including a physician on-call for the care of such an individual, and who
negligently violates a requirement of this section, including a physician who—

(i) signs a certification under subsection (c)(1)(A) that the medical benefits
reasonably to be expected from a transfer to another facility outweigh the risks
associated with the transfer, if the physician knew or should have known that the
benefits did not outweigh the risks, or

(if) misrepresents an individual's condition or other information, including a
hospital's obligations under this section,

is subject to a civil money penalty of not more than $50,000 for each such
violation and, if the violation is gross and flagrant or is repeated, to exclusion
from participation in this title and State health care programs. The provisions of
section 1128A (other than the first and second sentences of subsection (a) and
subsection (b)) shall apply to a civil money penalty and exclusion under this
subparagraph in the same manner as such provisions apply with respect to a
penalty, exclusion, or proceeding under section 1128A(a).

(C) If, after an initial examination, a physician determines that the individual
requires the services of a physician listed by the hospital on its list of on-call





physicians (required to be maintained under section 1866(a)(1)(1)) and notifies the
on-call physician and the on-call physician fails or refuses to appear within a
reasonable period of time, and the physician orders the transfer of the individual
because the physician determines that without the services of the on-call
physician the benefits of transfer outweigh the risks of transfer, the physician
authorizing the transfer shall not be subject to a penalty under subparagraph (B).
However, the previous sentence shall not apply to the hospital or to the on-call
physician who failed or refused to appear.

(2) CIVIL ENFORCEMENT.—

(A) PERSONAL HARM.—ANYy individual who suffers personal harm as a direct
result of a participating hospital's violation of a requirement of this section may,
in a civil action against the participating hospital, obtain those damages available
for personal injury under the law of the State in which the hospital is located, and
such equitable relief as is appropriate.

(B) FINANCIAL LOSS TO OTHER MEDICAL FACILITY.—Any medical facility that
suffers a financial loss as a direct result of a participating hospital's violation of a
requirement of this section may, in a civil action against the participating hospital,
obtain those damages available for financial loss, under the law of the State in
which the hospital is located, and such equitable relief as is appropriate.

(C) LIMITATIONS ON ACTIONS.—No action may be brought under this paragraph
more than two years after the date of the violation with respect to which the action
is brought.

(3) CONSULTATION WITH PEER REVIEW ORGANIZATIONS.—In considering
allegations of violations of the requirements of this section in imposing sanctions
under paragraph (1) or in terminating a hospital's participation under this title, the
Secretary shall request the appropriate utilization and quality control peer review
organization (with a contract under part B of title XI) to assess whether the
individual involved had an emergency medical condition which had not been
stabilized, and provide a report on its findings. Except in the case in which a delay
would jeopardize the health or safety of individuals, the Secretary shall request
such a review before effecting a sanction under paragraph (1) and shall provide a
period of at least 60 days for such review. Except in the case in which a delay
would jeopardize the health or safety of individuals, the Secretary shall also
request such a review before making a compliance determination as part of the
process of terminating a hospital's participation under this title for violations
related to the appropriateness of a medical screening examination, stabilizing
treatment, or an appropriate transfer as required by this section, and shall provide
a period of 5 days for such review. The Secretary shall provide a copy of the
organization's report to the hospital or physician consistent with confidentiality
requirements imposed on the organization under such part B.





(4) NOTICE UPON CLOSING AN INVESTIGATION.—The Secretary shall establish a
procedure to notify hospitals and physicians when an investigation under this
section is closed.

(e) DEFINITIONS.—In this section:
(1) The term “emergency medical condition” means—

(A) a medical condition manifesting itself by acute symptoms of sufficient
severity (including severe pain) such that the absence of immediate medical
attention could reasonably be expected to result in—

(i) placing the health of the individual (or, with respect to a pregnant woman, the
health of the woman or her unborn child) in serious jeopardy,

(ii) serious impairment to bodily functions, or
(iii) serious dysfunction of any bodily organ or part; or
(B) with respect to a pregnant woman who is having contractions—

(1) that there is inadequate time to effect a safe transfer to another hospital before
delivery, or

(ii) that transfer may pose a threat to the health or safety of the woman or the
unborn child.

(2) The term “participating hospital” means a hospital that has entered into a
provider agreement under section 1866.

(3)(A) The term “to stabilize” means, with respect to an emergency medical
condition described in paragraph (1)(A), to provide such medical treatment of the
condition as may be necessary to assure, within reasonable medical probability,
that no material deterioration of the condition is likely to result from or occur
during the transfer of the individual from a facility, or, with respect to an
emergency medical condition described in paragraph (1)(B), to deliver (including
the placenta).

(B) The term “stabilized” means, with respect to an emergency medical condition
described in paragraph (1)(A), that no material deterioration of the condition is
likely, within reasonable medical probability, to result from or occur during the
transfer of the individual from a facility, or, with respect to an emergency medical
condition described in paragraph (1)(B), that the woman has delivered (including
the placenta).





(4) The term “transfer” means the movement (including the discharge) of an
individual outside a hospital's facilities at the direction of any person employed by
(or affiliated or associated, directly or indirectly, with) the hospital, but does not
include such a movement of an individual who (A) has been declared dead, or (B)
leaves the facility without the permission of any such person.

(5) The term “hospital” includes a critical access hospital (as defined in section

1861(mm)(1)).

(F) PREEMPTION.—The provisions of this section do not preempt any State or local law
requirement, except to the extent that the requirement directly conflicts with a
requirement of this section.

(g) NONDISCRIMINATION.—A participating hospital that has specialized capabilities or
facilities (such as burn units, shock-trauma units, neonatal intensive care units, or (with
respect to rural areas) regional referral centers as identified by the Secretary in
regulation) shall not refuse to accept an appropriate transfer of an individual who requires
such specialized capabilities or facilities if the hospital has the capacity to treat the
individual.

(h) NO DELAY IN EXAMINATION OR TREATMENT.—A participating hospital may not
delay provision of an appropriate medical screening examination required under
subsection (a) or further medical examination and treatment required under subsection (b)
in order to inquire about the individual's method of payment or insurance status.

(i) WHISTLEBLOWER PROTECTIONS.—A participating hospital may not penalize or take
adverse action against a qualified medical person described in subsection (c)(1)(A)(iii) or
a physician because the person or physician refuses to authorize the transfer of an
individual with an emergency medical condition that has not been stabilized or against
any hospital employee because the employee reports a violation of a requirement of this
section.
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